Asst. Sec. for Veterans’ Employment and Training, Labor

under USERRA, a reemployed service
member would be eligible for leave
under the Family and Medical Leave
Act of 1993, 29 U.S.C. 2601-2654 (FMLA),
if the number of months and the num-
ber of hours of work for which the serv-
ice member was employed by the civil-
ian employer, together with the num-
ber of months and the number of hours
of work for which the service member
would have been employed by the civil-
ian employer during the period of uni-
formed service, meet FMLA’s eligi-
bility requirements. In the event that a
service member is denied FMLA leave
for failing to satisfy the FMLA’s hours
of work requirement due to absence
from employment necessitated by uni-
formed service, the service member
may have a cause of action under
USERRA but not under the FMLA.

§1002.211 Does USERRA require the
employer to use a seniority system?

No. USERRA does not require the
employer to adopt a formal seniority
system. USERRA defines seniority as
longevity in employment together with
any employment benefits that accrue
with, or are determined by, longevity
in employment. In the absence of a for-
mal seniority system, such as one es-
tablished through collective bar-
gaining, USERRA looks to the custom
and practice in the place of employ-
ment to determine the employee’s enti-
tlement to any employment benefits
that accrue with, or are determined by,
longevity in employment.

§1002.212 How does a person know
whether a particular right or ben-
efit is a seniority-based right or
benefit?

A seniority-based right or benefit is
one that accrues with, or is determined
by, longevity in employment. Gen-
erally, whether a right or benefit is se-
niority-based depends on three factors:

(a) Whether the right or benefit is a
reward for length of service rather
than a form of short-term compensa-
tion for work performed;

(b) Whether it is reasonably certain
that the employee would have received
the right or benefit if he or she had re-
mained continuously employed during
the period of service; and,

§1002.225

(c) Whether it is the employer’s ac-
tual custom or practice to provide or
withhold the right or benefit as a re-
ward for length of service. Provisions
of an employment contract or policies
in the employee handbook are not con-
trolling if the employer’s actual cus-
tom or practice is different from what
is written in the contract or handbook.

§1002.213 How can the employee dem-
onstrate a reasonable certainty that
he or she would have received the
seniority right or benefit if he or
she had remained continuously em-
ployed during the period of service?

A reasonable certainty is a high
probability that the employee would
have received the seniority or senior-
ity-based right or benefit if he or she
had been continuously employed. The
employee does not have to establish
that he or she would have received the
benefit as an absolute certainty. The
employee can demonstrate a reason-
able certainty that he or she would
have received the seniority right or
benefit by showing that other employ-
ees with seniority similar to that
which the employee would have had if
he or she had remained continuously
employed received the right or benefit.
The employer cannot withhold the
right or benefit based on an assump-
tion that a series of unlikely events
could have prevented the employee
from gaining the right or benefit.

DISABLED EMPLOYEES

§1002.225 Is the employee entitled to
any specific reemployment benefits
if he or she has a disability that
was incurred in, or aggravated dur-
ing, the period of service?

Yes. A disabled service member is en-
titled, to the same extent as any other
individual, to the escalator position he
or she would have attained but for uni-
formed service. If the employee has a
disability incurred in, or aggravated
during, the period of service in the uni-
formed services, the employer must
make reasonable efforts to accommo-
date that disability and to help the em-
ployee become qualified to perform the
duties of his or her reemployment posi-
tion. If the employee is not qualified

1145



§1002.226

for reemployment in the escalator po-
sition because of a disability after rea-
sonable efforts by the employer to ac-
commodate the disability and to help
the employee to become qualified, the
employee must be reemployed in a po-
sition according to the following pri-
ority. The employer must make rea-
sonable efforts to accommodate the
employee’s disability and to help him
or her to become qualified to perform
the duties of one of these positions:

(a) A position that is equivalent in
seniority, status, and pay to the esca-
lator position; or,

(b) A position that is the nearest ap-
proximation to the equivalent position,
consistent with the circumstances of
the employee’s case, in terms of senior-
ity, status, and pay. A position that is
the nearest approximation to the
equivalent position may be a higher or
lower position, depending on the cir-
cumstances.

§1002.226 If the employee has a dis-
ability that was incurred in, or ag-
gravated during, the period of serv-
ice, what efforts must the employer
make to help him or her become
qualified for the reemployment po-
sition?

(a) USERRA requires that the em-
ployee be qualified for the reemploy-
ment position regardless of any dis-
ability. The employer must make rea-
sonable efforts to help the employee to
become qualified to perform the duties
of this position. The employer is not
required to reemploy the employee on
his or her return from service if he or
she cannot, after reasonable efforts by
the employer, qualify for the appro-
priate reemployment position.

(b) ““‘Qualified’” has the same meaning
here as in §1002.198.

RATE OF PAY

§1002.236 How is the employee’s rate
of pay determined when he or she
returns from a period of service?

The employee’s rate of pay is deter-
mined by applying the same escalator
principles that are used to determine
the reemployment position, as follows:

(a) If the employee is reemployed in
the escalator position, the employer
must compensate him or her at the
rate of pay associated with the esca-

20 CFR Ch. IX (4-1-08 Edition)

lator position. The rate of pay must be
determined by taking into account any
pay increases, differentials, step in-
creases, merit increases, or periodic in-
creases that the employee would have
attained with reasonable certainty had
he or she remained continuously em-
ployed during the period of service. In
addition, when considering whether
merit or performance increases would
have been attained with reasonable
certainty, an employer may examine
the returning employee’s own work
history, his or her history of merit in-
creases, and the work and pay history
of employees in the same or similar po-
sition. For example, if the employee
missed a merit pay increase while per-
forming service, but qualified for pre-
vious merit pay increases, then the
rate of pay should include the merit
pay increase that was missed. If the
merit pay increase that the employee
missed during service is based on a
skills test or examination, then the
employer should give the employee a
reasonable amount of time to adjust to
the reemployment position and then
give him or her the skills test or exam-
ination. No fixed amount of time for
permitting adjustment to reemploy-
ment will be deemed reasonable in all
cases. However, in determining a rea-
sonable amount of time to permit an
employee to adjust to reemployment
before scheduling a makeup test or ex-
amination, an employer may take into
account a variety of factors, including
but not limited to the length of time
the returning employee was absent
from work, the level of difficulty of the
test itself, the typical time necessary
to prepare or study for the test, the du-
ties and responsibilities of the reem-
ployment position and the promotional
position, and the nature and respon-
sibilities of the service member while
serving in the uniformed service. The
escalator principle also applies in the
event a pay reduction occurred in the
reemployment position during the pe-
riod of service. Any pay adjustment
must be made effective as of the date it
would have occurred had the employ-
ee’s employment not been interrupted
by uniformed service.

(b) If the employee is reemployed in
the pre-service position or another po-
sition, the employer must compensate
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